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MATTER OF: Merle H. Morrow - Retroactive Temporary
Promotion

DIGEST: Employee was, deta!led from her excepted
service positior to higher grade competitive
service position for 2 years without prior
approval from Civil Service Conmission.
Commission Rule VI requires that employee
uitrvfng under excepted appointment shall be
assigned to competitive service position only
with prior approval of Commission. There-
fore, although employee was improperly placed
in overlong detail she may not receive retroactive
tenriporary promotion. Our Tur'ner-Caldwell
andR1ankdn decisions make it clear that if certain
regulatory requirements concerning an employee's
entitlement to retvoactive temporary promotion
are not met there is no entitlement to retroactive
temporary promotion.

The Honorable Eleanor Holnies Norton, Chair, Equal
Employment OppDortunity Commission (EEOC), has requested a
decisioa as to WhIether Ms. Mer'la H. Morrow, who is employed
by EEOC in an excepterd ervice position as an attorney-adviser.
GS-905-13, is entitled to a retroactive temporary promotion for
having been detailed to perform the duties of an equal opportunity
specialist, GS-160-14, a position in the competitive service.

Chair Norton states that on June 24, 1974, Ms. Morrow was
detailed on a temporary part-time basis (20 hours per week) to
perform the duties of an equal opportunity specialist. After 1
year Ms. Morrow served in the equal opportunity specialist posi-
tion full-time rtither than part-time. Ms. Morrow's detail was
effected without the knowledge or approval of EEOC's Personnel
Office and upon learning of M'as Morrow's detail the Director of
Personnel ordered its termination.

Ms. Morrow filed a grievance requesting backpay as provided
for in Fe'Lderal Personnel Manual (FPPvM) Supplement 990-2, Book
550, Subchapter SB-Gc(6)(e). Jun 16, 1977, which stales in pa t
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"An employee who is detailed beyond 120 days
to a higher grade position without Civil Service Com-
mission approval, iL entitled to retroa-live temporary
promotion with backpay for the period beginning with
the 121st day of the detail until the detail is terminated.
Entitlement is conditional upon the employee meeting
the usual placement requirements * * (Comptroller
General decisions: 55 Comp. Gen. 53'i (1975) and
B-183086, March 23, 1977). "

The Director of Personnel, EEOC, denied Ms. Morrrwvs
grievance because EEOC had never requested nor received Civil
Service Commission approval for appointing Ms. Morrow to a
competitive service position as required by Rule VI, Section 6. 5,
of the Commission's regulations. That role states:

"Assignment or excepted employees.

"No person who is serving under an excepted
appointmen t shall be assigned to the work of a posi-
tion In the competitive service without prior approval
of the Commission. "

Chair Norton concludes that:

"Ms. Morrow appears to be locked into a
'Catch-22' situation. She is entitled to backpay
under Chapter 550 because prior approval for the
detail was not received. H-owever, we have denied
these benefits because prior approval for the detail
from the excepted to the competitive servicc was
not secured and the detail was, thereby, deemed
'illegal. ' From my reading of Chapter 550 it appears
that Ms. Morrow is entitled to backpay because she
was detailed to a higher grade position, for a period
longer than 120 days. without prior approval or csc.
Your decision, B-183086, In Ra Reconsideration of
Turner-Caldwell (Mlarch 237T7fli is instructive, but
'Hes not address the excepted-competitivo service
complication. ;

In 56 Comp. Gen. 427, our Turner-Caldwell decision referred
to above by Chair Norton, Ave s-aled the nTel-iTho-ierning whether
an cmployce wvas entitled to a retroactive temporary promotion for
lmi-ig placed on an overlong detail as follows:
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8 8 UPwe adhere to the view that under the
detail provisions of the FPM, an agency head's dis-
cretion to make a detail to a higher grade position
lasts no longer than 120 days, unless proper admin-
istrative procedures for extending the detail arc
followed. We further affirm that a violation of these
provisions is an unjustified or unwarranhted personnel
action under the Back Pay Act, 5 U.S. C. § 5596 (1070),
for which the corrective action is a retroactive tem -
porary promotion and backpay, as set f-rth in our
decision 55 Conip. Gen. 530, supra. It is necessary,
however, that the employee saisfy the requirements
for' a retroactive temporary promotion. In this con-
nection, 'certain statutory and 'egulatory require-

0 ~~~~ments could~affect the entitlements of an employee
ot'xerwi,9e qualified for corrective action as a result
of an improper extended detail. ' $ *"

It may be true, as Chair Norton points out, that Ms. Morrow
finds herself in a "Catdh-22" situatior ' - rner-Caldwell
decision,, cited above, makes clear tlix c w'. f ry improperly
extendeddetail autbmatcflly requirs "S -- aT -vard of a retrn-
activedtemporary oromoti6n'be miade td U!? :ployee so detailed.
In our decision' Platr of William Rainkin, 'r., 56'Corfip. Gen.
432 (1977), we held that an employee who -,&-s detailed to a GS-1i
position from a lower' grade position for approximately 11 months
Without prior CivU Service Cofmimission apprevcl was not entitled
to a retroactive temporary prozhction because Commission regu-
lations require that the Covnminhsion give its prior &approval before
a pk'omotion to the supergrade ijos,'tlon may be effected. The sit-
untIon here is similar to tbit in Rankn in that the Commission
never gave its prior approval to&Xf=7l5orrow's assignment to the
competitive service position as was required by Rule VI.

Since the Commission's prior approval of such an assignment
was required be the regulations, Ms. Morrow may not be granted a
retroactive temporary promotion.

Deputy Comptroller General
of the United States
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